
BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NOS. 96-_18-C & 97-239-C- ORDER NO. 2000-0518

JUNE 21, 2000

INRE: Docket No. 96-318-C -Establishment of

Fund to Address Revenue Impact of

Incumbent Local Exchange Carriers Electing

to Reduce Toll Switched Assess Rates.

AND

Docket No. 97-239-C - Proceeding to

Establish of a Universal Service Fund.

ORDER RULING

ON MOTIONS

This matter comes before the Public Service Commission of South Carolina (the

Commission) on various motions filed by the Consumer Advocate for the State of South

Carolina (the Consumer Advocate) and the South Carolina Telephone Association

(SCTA), and on one motion filed by Cellco Partnership d/b/a Verizon Wireless (Verizon

Wireless).

The Consumer Advocate first moves that this Commission direct the Commission

Staff to initiate a proceeding on remand in response to the South Carolina Supreme Court

Order reversing and remanding the Interim LEC Fund (the Fund) back to this

Commission. The Consumer Advocate also moves to continue the merits hearing on

implementation of the Universal Service Fund (USF). Because of the reasoning stated

below, we grant the motion to initiate the proceeding with regard to the Fund, but we

deny the continuance of the USF merits hearing.
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With regardto the interimLECFundmatter,wewouldnotethatonJanuary24,

2000,theSouthCarolinaSupremeCourtissuedanopinionwhichfoundthatthis

Commissiondid notprovideappropriatenoticeof local servicerateincreasesto

customersof twenty-one(21) localexchangecompaniesaspartof theCommission's

establishmentof theInterimLEC Fund.This CommissionhadestablishedtheFund in its

OrderNo. 96-882,datedDecember'30, 1996in responseto therequirementssetforth in

S.C.CodeAnn. Section58-9-280(M) (Supp.1999).

TheConsumerAdvocatenotesthat, astheresultof theCourt'sruling, this

Commissionmust,afteradequatenoticeto theaffectedcustomers,hold hearingsfor each

local exchangecarrierwhich wassubjectto theappeal,re-evaluatethetotal five-yearrate

increasesgrantedin OrderNo. 96-882,andadjustfutureannualscheduledrateincreases

if necessary.TheConsumerAdvocaterequeststhatthis Commissioninstitutethese

proceedingsassoonaspossible.

TheConsumerAdvocatealsostatesitsbelief that theCommissionshould

continuethemeritshearingonUSF,sinceheallegesthatthedollaramountof USFwill

bedirectly affectedby thedeterminationof appropriatelocal ratesin theInterimLEC

Fundproceedingson remand.Therefore,theConsumer'Advocatebelievesthatwe should

continuetheUSFproceedinguntil suchtime astheremandproceedingsarecompletedon

theInterim LEC Fund.Wehavereceiveddocumentsfrom manyof thepartiesin this case

concurringin thismotion,while somefewpartieshaveopposedatleastthecontinuance

of theUSFmeritshearing.
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We grantthemotionto initiate theproceedingregardingtheInterimLEC Fund,

sincetheSouthCarolinaSupremeCourthasorderedusto taketheactionsoutlinedby the

ConsumerAdvocatein anyevent.However,wedonot think thatit is necessaryto

continuetheUSFhearing,anddenythisportionof saidmotion.Webelievethatwehave

delayedconsiderationof theUSF longenough,especiallyconsiderationof thoseissues

whichmaynotbedirectlyrelatedto theexactdollaramountsof thatfund.OurNotice of

Filing andHearingof April 20,2000lists severalissuesin thatcategory.Theseissues

include,but arenot limitedto, theneedfor immediateimplementationof the intrastate

USF, theproposedfundingmechanismfor theintrastateUSF,theproposedmethodsfor

implementingaphase-inof theintrastateUSF,the impacton rural areasif the intrastate

USFis not implementedin someform,andthedeterminationasto which

telecommunicationscarrier'sshallbe requiredto contributeto the intrastateUSF.These

issuesarenot completelyrelatedto thesizeof thefund,and,thus,maybeconsidered

separateandapartfrom anyissuesrelatedto theamountof theUSF.

We doagree,however',with theConsumerAdvocatewhenhestatesthatthe

dollar amountfor theUSFwill bedirectly affectedby thedeterminationof appropriate

local ratesin theInterimLEC Fundproceedingsonremand,andthatthis is dueto the

requirementstatedin S.C.CodeAnn. Section58-9-280(E)(4).In short,if theformula

describedin that statuteis to beusedin thefurtherdeterminationof theUSF, this

Commissionhasto know whateachCompany'sbasiclocalexchangeratewill beafter

theproceedingson remandof theInterimLEC fund.Again,we agree,and,accordingly,

we doholdthatthis Commissionwill not issuea final Orderon themeritsportionof the
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USF implementationuntil suchtime astheInterimLECFundproceedingsarecompleted,

andwehaveall the informationthatweneedfromthoseproceedingsto proceedto

finalize theUSFcase.

In addition,wealsotakeadministrativenoticein thepresentcaseof theOrderof

theHonorableJosephF. Anderson,Jr.,UnitedStatesDistrict Judgeof May 24,2000in

thecaseof AT&T Communications of the Southern States, Inc., et.al v. BellSouth

Telecommunications, Inc, and the Public Service Commission of South Carolina. In its

reply to the Consumer Advocate's original motion to establish Interim LEC proceedings

and continue the USF merits hearing, the attorney for the Southeastern Competitive

Carrier's Association pointed out that this Commission must examine whether Judge

Anderson's Order as it relates to the cost of Unbundled Network Elements (UNEs)

affects the calculation of costs in this docket. One question that must be addressed is

whether or not the precise costing model for UNEs, which was declared unlawful by

Judge Anderson, was the same or similar to the costing model originally employed by

this Commission to determine the size of the Universal Service Fund. In addition, other

concerns about various issues related to the USF have been raised by various parties to

this proceeding. These issues include, but are not limited to whether only intrastate

revenues may be taxed to create the fund, whether' wireless revenues may be taxed, and

how the Commission can and should deal with the elimination of implicit subsidies. We

hold that we will also not issue a final Order on USF until this Commission has addressed

its responsibilities related to Judge Anderson's decision, and the other' concerns that have

been raised by the parties in this matter'.
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In addition,theConsumerAdvocatemovesthisCommissionfor anOrderwhich

would strikeall pre-filedtestimonyof witnessesfor the SouthCarolinaTelephone

AssociationandGTESouth,Inc. (GTE) in this casefor allegedfailureto complywith

ourOrderNo. 2000-0381,which setforth thedeadlinesfor pre-filing testimonyand

exhibitsin this case.Also, SCTA,onbehalfof itself andits individual member

companies,filed amotionfor extensionof time in whichto file its testimony.

TheConsumerAdvocatenotesthatin lettersaddressedto theCommission's

ExecutiveDirector datedJune5, 2000,SCTAandGTE statethat,dueto thependencyof

theConsumerAdvocate'smotionto continuethisheating,thetwo partieswouldnot

servepartiesof recordwith their pre-filed testimonyuntil thatmotionwasresolvedby the

Commission.(Thetwo partiesdid file thetestimonyandexhibitson theappointeddate

with theCommission,however,in a"sealed"format.)OurOrderNo. 2000-0381,dated

May 1,2000in this casesetforth aJune5,2000deadlinefor thefiling andservingof

testimony.TheConsumerAdvocatewould assertthatby failing to servethepartiesof

recordin atimely manner,SCTA andGTEhaveviolatedOrderNo. 2000-0381,andthat

thetestimonyof thetwopartiesshouldbestricken.

In response,SCTAhasfiled, onbehalfof itself andits individual member

companies(includingGTE)(collectivelyreferredto hereinafterasSCTA),amotionfor

anextensionof timein which to serveits testimony.SCTArequeststhatthetime for

servicebe extendeduntil suchtimeastheCommissionruleson themotionfor

continuancefiled by theConsumerAdvocate.SCTAstatesthatin theeventthatthe

Commissiondeterminesto proceedwith theJuly 17thhearing,theSCTA and/orits
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individual membercompanieswould immediatelyserveall partieswith thetestimony

thathasbeenprefiled in this docket.In thealternative,SCTArequestswaiverof the

applicationof Regulation103-869(C)in thepresentsituation,which requiresthe serving

of testimonyon theotherpartiesasimposinganunusualhardshipupontheSCTA andthe

othermember'companies,whenthis CommissionhasnotruledontheConsumer

Advocate'smotion for continuance.SCTAbelievesthat all of thepartiesshouldnot be

privy to its testimonyandexhibitsif acontinuanceis to begrantedin theproceeding.

We denytheConsumerAdvocate'sMotion to Strike,andgrantSCTA's motion to

extendthetimein whichto servetestimony.Webelievethatthis Commission'smandate

from the GeneralAssemblyto continueto work towardeventualimplementationof the

USF outweighstheproprietyof thedelaythatwouldbecausedif theConsumer

Advocate'smotionto strikeSCTAandGTEtestimonywasgranted.Wehavealready

determinedthatthisproceedingshouldnot becontinued,butshouldmoveon.We

thereforegrantSCTA's motionto extendtheservicetime.(We interpretthatmotion as

alsohavingbeenmadeby GTE, amemberof theSCTA.)

However,sothatnopartywill beprejudicedor deprivedof ample time to

review the materials by the delay resulting from not having SCTA and GTE testimony

and exhibits served on them, we hold that the testimony and exhibits be hand-delivered to

all parties to this proceeding by the close of business on June 13, 2000. Accordingly, the

testimony and exhibits of the remaining parties shall be prefiled with the Commission

and served on the other parties on or before July 3, 2000. All testimony in response to

that of SCTA and GTE must be filed with the Commission and in the hands of the parties
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by thecloseof businessonJuly 3, 2000.Thisgivestheresponsivepartiessubstantially

thesameamountof time to prefile andserveresponsivetestimonyandexhibitsasif they

hadbeenservedon theoriginaldatesetby this Commission.(Datesandconditionsfor

theprefiling of rebuttalandsurrebuttaltestimonyoriginally setoutby OrderNo. 2000-

0381will remainin effect.)

Theremainingmotionis amotion fromVerizonWirelessfor anOrderdefining

issuesfor theUSFhearing.Morespecifically,VerizonWirelesswantsusto issuean

Orderclarifying if, andto whatextent,theUSFproceedingandhearingareintendedto

subsumetheissueof wirelesscommunicationscarrierparticipationin the StateUSF and

impositionof theproposedsurchargethereforonwirelesscommunicationscustomers.

We grantthemotion,andherebyholdthatthemeritsportionof theUSF fund

implementationproceedingis indeedtheproperforumto addresstheissueof wireless

carriers'participationin thesupportof theUSF,aswell asotherissuespreviously

noticedby this Commission.We wouldnotethatourApril 20,2000Noticeof Filing and

HearingspecificallystatesthattheCommissionwill receiveinformationandtestimony

concerningthedeterminationasto whichtelecommunicationscarriersshallberequired

to contributeto the intrastateUniversalServiceFund.(SeeIssueNo. 5Notice of Filing

andHearingdatedApril 20,2000.) Further,wewouldnotethatVerizonWireless

intervenedin thismatterafterpublicationof thisNotice.Thepresentcaseis certainlythe

proper forumto addresstheissueof theparticipationof wirelesscarriersin theUSF.

In summary,wegranttheConsumerAdvocate'smotion to initiate aproceeding

on remandto addressthematterof theInterimLEC Fund, however, we deny the motion
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for continuanceof theUSFproceeding.WedenytheConsumerAdvocate'smotion to

strikeSCTA andGTEtestimony,but granttheSCTAmotionto extendthetime for

serviceof SCTA andGTEtestimony.We alsoadjusttheresponsiveprefiling date

accordingly.Finally, we grantthemotionof VerizonWireless,andhold thattheUSF

proceedingis theproperforumto addresstheissueof wirelesscarrier's'participationin

supportof theUSF.

This Ordershallremainin full forceandeffectuntil furtherOrder of the

Commission.

BY ORDER OF THE COMMISSION:

Chairman

ATTEST:

Execut-ive _/q_t_

(SEAL)


